Introduction
Ove Bring has over the years devoted much attention, as diplomat, teacher and researcher, to the subject of humanitarian law. I thought it fitting to write a chapter in this festskrift to Ove, on the subject of individual responsibility for breaches of the international laws of armed conflict. The subject is large and complicated.
1 The applicable law is also fragmented: there are now many treaties governing different aspects of the conduct of armed conflict. Moreover an understanding of national criminal law is also necessary. Even where states accept the same obligations to criminalize particular behaviour, and to prosecute suspected offenders, they apply different jurisdictional rules regarding the extent to which they are prepared to apply their criminal law to acts committed outside of their territory.
The subject is also something of a 'moving target' and this makes it even more difficult. Humanitarian law has developed considerably in the last 15 years, and is still in the process of being developed by the adoption of treaties, and by the case law of national and international tribunals. The subject is a moving target in another sense because the nature of warfare is changing, and this obviously influences the types of offences which are committed. The applicability of the laws of armed conflict depends upon the legal definition of an 'armed conflict' being satisfied. However, with the rise of non-territorial, transnational so called 'asymmetrical' conflicts, between those categorized as 'terrorists' and regular forces, the line between war and peace, and zones of war and zones of peace, is unclear.
In the circumstances, it is not possible to cover the subject as a whole. The purpose of my chapter is simply to sketch out the development of individual responsibility, and make some critical comments.
A Brief Historical Overview of Individual Responsibility for Breaches of the Law of Armed Conflict
Lawyers, like generals, have a tendency to prepare for the future by trying to avoid the mistakes of the past. New types of threat often take them by surprise. The laws of armed conflict, as with most of international law, have come into being in a piecemeal fashion. Treaties have been designed to deal with the gaps in protection which have become apparent during the last conflict. To understand the present system of individual responsibility for breaches of humanitarian law it is therefore necessary to know something of its history, and so I will begin by noting some of the most important developments in this respect. Having said this, it is important to avoid the error of historicism: in this case, the idea that we are progressing inexorably through the growth of legal regulation to a higher degree of compliance with the law, and/or a higher degree of civilization. While armies have routinely massacred defeated enemies and pillaged, raped and murdered the civilian population, the history of warfare in the middle ages and onwards to the beginning of the nineteenth century also gives many examples of war leaders who punished, at least periodically, acts of vengeance committed by their soldiers in conflicts against combatants hors de combat, or atrocities committed against the civilian population. 2 Restraint in warfare, and punishment of those who did not practice restraint, was also advocated by certain classical writers, such as Grotius 3 and Gentili. 4 Military leaders could have good pragmatic reasons for following such moral, humanist rules, inter alia the importance of maintaining discipline in one's own forces, attempting to secure reciprocity of treatment of ones' own combatants and trying not to alienate too much the civilian population of occupied territory. But in general it is
